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Legal Basis


The legal basis for the Maryland Defense Force is contained in Title 32 United States Code §109 and the State Militia Law contained in Title 13 of the Public Safety Code of the Maryland Code. The basic regulation governing criteria and guidance for administration, operations, and training for the Maryland Defense Force is Maryland Military Regulation 1-12 (August 2005).

Federal Law


Title 32 United States Code governing the National Guard provides in §109 that in time of peace any state or territory including the District of Columbia may maintain no troops other than those of the National Guard and the Defense Forces authorized by Title 32. It further provides:

In addition to its National Guard, if any, a state or territory, Puerto Rico, The Virgin Islands, or the District of Columbia may, as provided by its laws, organize and maintain defense forces. A defense force established under this section may be used within the jurisdiction concerned, as its chief executive (or commanding general in the case of the District of Columbia) considers necessary, but it may not be called, ordered, or drafted into the Armed Forces.

State Law

Maryland Public Safety Code – Title 13

(State Militia)


Title 13 of the Maryland Public Safety Code creates and controls the formation and activity of the organized and unorganized militia of the state. Some of the more important provisions are summarized below.

General Provisions

Section

§13-203
Organized Militia and Unorganized Militia - The unorganized militia consists of every citizen of the State, or resident of the State who has declared his intention to become a citizen of the State. Certain classes of persons are exempt. The organized militia consists of the Maryland National Guard; the Inactive National Guard and The Maryland Defense Force.

The militia is part of the State’s Military Department.  The Adjutant General of the State of Maryland is the head of the Department. The State Military Department consists of the Army and Air-Force National Guard; the Maryland Defense Force and the Maryland Emergency Management Agency.

§13-205/503/

        504
Who May Enlist? In general, an individual between the ages of 18 and 70 may be enlisted in the organized militia if he or she is a United States citizen and either a citizen of the state or has declared an intention to become a citizen of the state; is able bodied and has good character and has not been expelled or dishonorably discharged from a military organization of any State or from the United States Armed Forces. Any officer of the organized militia is authorized to administer the oath of enlistment. Age requirements applicable to the Maryland Defense Force are found in Maryland Military Regulation 1-12. Paragraph 2-3. Section 13-504 of the Code provides that enlistments are for two years. Except as otherwise provided, a member may be separated upon request.

§13-207
Responsibilities of Officers and Enlisted Individuals -  Commanders may require those under their command to perform any military duty and are responsible to their superiors and to the Governor for the general efficiency of their units. Each officer and enlisted individual is responsible to the individual’s immediate commanding officer for prompt and unhesitating obedience, proper drill and the preservation and proper use of the property of the organization, the state, or the United States that is 
in the individual’s possession.

§13-210
Worker’s Compensation Insurance – With respect to any period of time that an employee is ordered by the Governor to active military duty in the organized militia for any activity requiring the support of the state militia, compensation shall be secured under the Maryland Worker’s Compensation’s Act  through an insurance policy with the Injured Worker’s Insurance Fund or with a stock corporation or mutual association authorized to transact the business of Workmen’s Compensation Insurance in the State. In addition to these benefits the Adjutant General is required to maintain Workers Compensation Insurance for members of the Maryland Defense Force during training. 

§13-212
Passage Over Roads, Bridges and Ferrys While Traveling To and From Duty –A member of the organized militia is allowed free passage through any toll gate and over any toll road, bridge or ferry if the member is traveling to or returning from a parade, encampment, drill, or other duties that the member may be required by law to attend and presents an order for such duty or identification card. [Because of the unfamiliarity of certain State employees and with this privilege members usually will be issued passes for toll facilities on their anticipated route]. 

§13-214
Prohibited Acts – Except for units of the organized militia and troops of the United States, a body of persons may not associate as a military company or organization, or parade in public as a military company or organization, without the permission of the Governor. A foreign military force, except for troops acting under the authority of the President of the United States, may not enter the state for military duty without the permission of the Governor.

Adjutant General

§13-301
Adjutant General – The Adjutant General is appointed by the Governor with the advice and consent of the Senate and is the head of the State Military Department. The Adjutant General is subordinate only to the Governor in matters relating to the Military Department and shall have a grade not above lieutenant general. 

§13-303
Assistant Adjutants General – The Governor shall appoint two assistant adjutants general from the Maryland Army National Guard and two assistant adjutants general from the Maryland Air National Guard. The assistant adjutants general serve at the pleasure of the Governor.

§13-305
Deputy Adjutant General for the Maryland Army National Guard – The Governor shall appoint a deputy assistant Adjutant General for the Maryland Army National Guard. This individual serves at the pleasure of the Adjutant General. 

National Guard

§13-401
Composition and Organization of the National Guard – The National Guard consists of the units of the organized militia allocated to the State by the United States Department of Defense that are supported wholly or partly by federal funds. 

Maryland Defense Force

§13-501
Establishment – The Defense Force is organized and maintained by the Governor who may expand or reduce the size of the Defense Force at any time. The Maryland Defense Force is in addition to, and is separate from, the National Guard. 

§13-502
Regulations - The Governor is empowered to adopt regulations governing the Maryland Defense Force and, as the Governor considers practicable and desirable, regulations adopted should conform to existing law and regulations that govern the National Guard. 


Regulations shall prohibit the Maryland Defense Force, or a member, from accepting gifts, donations, gratuities, or anything of value from a person in connection with a member’s service in the Maryland Defense Force.

§13-503
Composition – No individual may be commissioned or enlisted in the Maryland Defense Force if the individual is not a citizen of the United States or has been expelled or dishonorably, discharged from a military organization of this, or any other, State or from the United States Armed Forces. The enlistment period is two years and may be renewed. The Governor may accept the resignation of an officer or grant discharge to an enlisted individual at any time. If the National Guard is called into active federal service all enlistments continue until six months after the National Guard has been released from act of federal services unless the enlisted individual is discharged sooner by proper authority.

§13-506
Use of the Defense Force Outside of the State of Maryland – Unless authorized by the Governor, the Maryland Defense Force may not be required to serve outside the State of Maryland and such service is limited to service in another state in the United States. The Governor of the State of Maryland may recall the Maryland Defense Force from any other state at any time. 

§13-508
Federal Service – Nothing within the Public Safety Code authorizes the Maryland Defense Force to be ordered or drafted into the military service of the United States nor is any individual exempt from military service under the laws of the United States because the individual is enlisted or commissioned in the Maryland Defense Force.

Officers
§13-601
Appointment and Commission – The Governor appoints and commissions each officer of the organized militia who must be an officer or enlisted individual in the National Guard; a retired, reserve, or formerly enlisted personnel of the armed forces of the United States who received an honorable discharge; or a graduate of one of the United States military academies; or graduate of an officer training program receiving military instruction under the supervision of an officer of the Armed Forces of the United States and was certified for appointment as a commissioned officer; or is a civilian who is specially qualified for duty in the technical branches or staff corps and departments.


When appointed, a general officer or colonel must be an officer in the National Guard at the grade of field officer or have been in active service in the United States Army, Navy, Marine Corps, Air Force, or Coast Guard or National Guard with a grade higher than captain. When appointed, a lieutenant-colonel or major “of the line” must have had active service as an officer for at least two years in the United Stated Army, Navy, Marine Corps, Air Force, or Coast Guard, or National Guard. [Note: Line officers are those who are generally non-professionals and who are qualified for command of line units.] 

§13-602
Oath of Office – Commissioned Officers – Required to be administered the form of which is set forth in the Code 

§13-206
Oath of Enlistment - Organized Militia – Required to be administered the form of which is set forth in the Code. 

§13-606
Removal from Office – A commissioned officer may not be removed from office unless he or she consents to the removal. A commissioned officer shall be discharged if an efficiency board of three commissioned officers, senior in rank, appointed to determine the general fitness for service of the commissioned officer, makes an unfavorable finding and the official authorized to appoint the efficiency board approves of the findings. 

§13-607
Vacating Commission – A commission may be vacated upon resignation; through absence without leave for three months; on recommendation of an efficiency board; or under a sentence of court martial. 

Active Duty or Training

§13-702
Militia in State Active Duty - On those occasions when the Governor may order the militia into State active duty, to include the purposes of carrying on any function of the militia of the State, a member of the organized militia in order to enforce the law, has all the authority of a peace or law enforcement officer. Under certain circumstances the ranking militia officer is authorized to direct and control local law enforcement authorities and the Department of State Police and assume all of the power vested those subordinated law enforcement authorities. Section 13-702 states that it applies to the Maryland Defense Force. 

§13-704
Compensation for Militia Ordered out for State Active Duty or Training – Provides for the compensation of organized militia personnel and provides they shall receive the same pay and allowances as a person of like grade and length of service in the Armed Forces of the United States. 

§13-705/707
As amended in 2006, the Code provides for applicability to members of the National Guard and Maryland Defense Force of the Serviceman’s Civil Relief Act (SCRA) and Uniformed Services Employment and Re-Employment Rights Act(USERRA) when ordered to military duty, and provides for those provisions to be adopted as State law. The SCRA applies when ordered to military duty for 14 days or more. Provides for leave of absence of employees of the State, counties, or other political subdivisions, while serving on State active duty orders. Employment rights created herein do not apply to federal employees. 

§13-708
Civil or Criminal Liability for Acts in Discharge of Duty – A member of the organized militia ordered into State active duty by proper authority is not liable civilly or criminally for an act done while discharging a duty. 59 Opinions Attorney General 517 (1974) (for civil or criminal immunity to attach the soldier must be carrying out lawful orders and must act reasonably). Provisions are also made for the payment or recovery of court costs under certain circumstances.

Court Martial



Sections 13-802 through 13-814 govern court- martial of the organized militia not in the service of the United States. It provides for general, special, and summary court- martial and provides for the powers and immunities of the court; offenses subject to court- martial; and the penalties to be administered.  

In general it is a court- martial offense to disobey orders or to act contrary to the Militia Law or the orders and regulations which govern the militia, or to otherwise engage in conduct contrary to good order and military discipline. Penalties which may be imposed under the Militia Law include fines, reduction in rank, dismissal or dishonorable discharge or up to 200 days confinement for officers and 100 days confinement for enlisted personnel. The jurisdiction, powers, procedures, and composition of the court- martial shall be consistent with similar courts provided for by the Uniform Code of Military Justice governing the United States Armed Forces. 

Prohibited Acts

§13-901
Unlawful Wearing of the Uniform – Unless otherwise authorized by the laws of the United States or the State of Maryland, a person may not wear a uniform or distinctive part of a uniform or items similar to a uniform or distinctive part of the uniform of the United States Armed Forces; the National Guard of the State of Maryland or of any other state or the Maryland Defense Force.  

§13-905
Immunity from Arrest – A member of the organized militia may not be arrested on any process not issued by a military authority while going to, remaining at, or returning from a place that the member is required to attend for military duty.

                                                                    Jury Service

§13- 218
Exemption from Jury Service – The Public Safety Code, as amended in 2006, and Courts and Judicial Proceedings Article (CJ §8-209), exempt members of the organized militia from jury service when such service would unreasonably interfere with the performance of the member’s military duties or adversely affect the readiness of the activity, command, or unit to which the member is assigned.

State Government Article Maryland Code Annotated

Immunity from Tort Claims 

§12-101/105
“State Personnel” consist, among others, of persons who provide a service to the State without compensation. [See also Code of Maryland Regulations 25.02.01.02(8).] “State personnel” include members of the Maryland Defense Force when on State active duty and when participating in approved training. 81 Opinions Attorney General, 121 (1996). The Code provides that as State personnel Maryland Defense Force members are immune from suit in the Courts of the State and from liability in tort for acts or omissions that are within the scope of their public duties and are done without malice or gross negligence. 


As also stated in 81 Op. Atty. Gen. at 130, a member is not protected from actions in violation of federal law and particularly for violation of a person’s civil rights. 


Note: the Tort claims protection applies when the Member is in training. When a member is in State active service Section 13-708 would also provide protection for lawful discharge of duties.
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